


4. M.R.E. 505(g)( l) allows a court to make an "appropriate" protective order to guard against 
"disclosure of classified information.". Here the Government's requested order is both not 
"appropriate" within the meaning ofM.R.E. 505(g)(l), nor it is designed to guard only 
"classified" information. It is designed to guard information that is not classified, but that the 
Government feels should be "treated as classified." Moreover, the restrictions that the 
Government would attempt to place on the Defense are far outside of the realm of the measures 
contemplated under M.R.E. 505(g)(l )(A)-(G).1 

5. At the outset, the Defense would note that its Protective Order does not contain "countless 
legal and factual errors" as stated by the Government. See Prosecution Response to Defense 

Motion for Appropriate Relief Under Military Rule of Evidence 505, page 2. Simply because 
the Government does not like the Defense's Protective Order does not mean that the Protective 
Order contains "countless legal and factual errors." (See discussion, infra at C.). 

6. The Defense's Protective Order was adapted from the Protective Order in United States v. 
Diaz, 2009 CCA LEXIS 79 (N-M.C.C.A. Feb. 19, 2009), aff'd, 69 M.J. 127 (C.A.A.F. 2010). 
Indeed, the Protective Order endorsed by the military judge in Diaz had been drafted and 
proposed by the Government in that case (not the Defense). See Attachment B. Thus, the 
Protective Order the Defense submits should govern this case-one which apparently contains 
countless factual and legal errors-was very similar to a Protective Order advanced by the 
Government, and adopted by the Military Judge in Diaz. Notably, the Diaz court thought that a 
Protective Order in the nature of what the Defense is currently submitting was appropriate to 
deal with classified infonnation that was not already available in the public realm. Additiomilly, 
the Diaz case has been reviewed by both the Navy-Marine Court of Criminal Appeals and the 
Court of Appeals for the Armed Forces; neither of these courts expressed any concern with the 
Protective Order in that case. 

7. To the extent that there are differences between the Diaz Protective Order and the current 
Defense Protective Order, this was simply designed to deal with the issue of inadvertent spillage. 
From a review of the Government's motion, it appears that it too also had access to.th eDiaz 
Protective Order. If the Government did have access to the Diaz Protective Order, this makes its 
attack regarding the Defense's "countless" errors particularly disingenuous. 

1 (1) Protective order. If the government agrees to disclose classified information to the accused, the military judge, 
at the request of the government, shall enter an appropriate protective order to guard against the compromise of the 
inforniation disclosed to the accused. The terms of any such protective order may include provisions: 

(A) Prohibiting the disclosure of the information except as authorized by the military judge; 
(B) Requiring storage of material in a manner appropriate for the level of classification assigned to the 
documents to be disclosed; 
(C) Requiring controlled access to the material during normal business hours and at other times upon 
reasonable notice; 
(D) Requiring appropriate security clearances for persons having a need to examine the information in 
connection with the preparation of the defense; 
(E) Requiring the maintenance of logs regarding access by all persons authorized by the military judge to 
have access to the classified information in connection with the preparation of the defense; 
(F) Regulating the making and handling of notes taken from material containing classified information; or 
(G) Requesting the convening authority to authorize the assignment of government security personnel and 
the provision of government storage facilities. 
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history in this case. Instead, the Defense submits that the requests be processed through 
the Court Security Officer. 

• The Government's restrictions with paragraph 3.1.(6) do not account for the Defense 
speaking with any of the OCAs either by deposition or by other pretrial interview. 
Additionally, this provision does not address situations where the Defense is interviewing 
unit witnesses, such as other intelligence analysts from PFC Manning's unit. These 
witnesses have knowledge of classified and other information that is the subject of this 
case. Under the Government's Protective Order, the Defense would have to engage in 
adversarial litigation in order to have equal access to key witnesses. 

• The Government's restrictions on the accused's access to classified information in 
paragraph 3.m. of Protective Order are both unclear and unreasonable. The section 
indicates that "[i]f it becomes necessary for the accused to review or discuss classified 
matters, or otherwise meet with defense counsel, then the trial counsel shall coordinate 
this meeting. The defense counsel shall notify the trial counsel in writing, no less than 
ten calendar days in advance." It is unclear whether the Government's position is that for 
any meeting ("or otherwise meet with defense counsel"), the Defense counsel must pre
approve this request with the Government 10  days in advance. 11 The Defense assumes 
that this cannot be what the Government intended, as it does not need the Government's 
permission to visit the accused. As such, it must mean that if classified information is to 
be discussed, the Government needs 10 days to arrange the meeting. This is an 
unreasonable requirement. The Defense understands that there may be some logistical 
concerns with the confmement facility, but the Government does not need a week and a 
half to coordinate the accused's movement. 

C. Addressing the Government's Concerns with the Defense's Protective Order and 

Associated Motions 

37. The Government goes to great lengths to explain why the Defense's Protective Order 
"contains countless legal and factual errors"/ "clerical errors" and why the Order "violates the 
spirit ofMRE 505(g)(l)." See Prosecution Response to Defense Motion for Appropriate Relief 

Under Military Rule of Evidence 505, page 2. There are no such errors. In reality, the 
Government simply does not like the Defense's order because it takes the power away from the 
Government and places it in the hands of a third party neutral. 

38. The Government says that a "major concern" is that the Defense is giving too much to the 
Court Security Officer to do. "Requiring the CSO to absorb all of these tasks ... may cause 
future delays, in addition to unnecessarily burden an expert upon whom the parties and the Court 
rely heavily." See Prosecution Response to Defense Motion for Appropriate ReliefUnder 
Military Rule of Evidence 505, page 2. The Government makes much ado about nothing. All 

1 1 It is not clear whether the Government believes that the Defense must disclose the content of the classified 
information as a precondition to the meeting. This issue has arisen in the past, and the Defense submitted a 
Memorandum on 18 September 2010 detailing its position. See Attachment C. To the extent that the proposed 
provision can be read as requiring disclosure of the contents of the classified information, the Defense maintains that 
United States v. Schmidt, 60 M.J. 1 (C.A.A.F.) precludes the Government from requiring such disclosure. 
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